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INTRODUCTION
Transferring water rights from one Arizona irrigation district to another is an inherently complex undertaking. Arizona irrigation districts
seeking to perform out-of-district transfers of water rights from the mainstream Colorado River face multiple barriers. An analysis of these barriers breaks into two questions: (1) who, or what entity, has the authority to
transfer water out of an Arizona irrigation district; and (2) who, or what
entity, can stop a transfer of water out of a district. The abbreviated answers in Arizona are (1) only the irrigation district board has the authority
to transfer a water right for use on lands within its district to outside land'
and (2) any irrigation district, agricultural improvement district, or water
users association ("WUA") in the same drainage may stop such a transfer.' Additionally, any interested person may file an objection with the
Arizona Department of Water Resources ("ADWR"); although the decision to hold a hearing on the matter is solely within the agency's discretion.
In order to more fully grasp the intricacies of mainstream water ownership and determine who can likely make or stop an out-of-district transfer, it is necessary to further analyze the legal structure and socio-political
issues that govern agricultural water in the lower Colorado River Basin.
As a starting point, all mainstream water used in the lower Colorado
River Basin is federal project water; meaning the government has stored
and dammed the water in federal storage projects and allocated it to
states, state entities, and individual users.' The government allocates project water in one of two ways: by decree, which the Supreme Court defined in Arizona v. Californiain 1964;' or by contract with the Bureau of
Reclamation (hereinafter "Bureau").'
Additionally, under state authority' Arizona irrigation districts are
municipal corporations that link the water from federal projects to individual landowners for agricultural use.' Accordingly, they are subject to a
medley of authorities: federal compact, reclamation, state laws, and irrigation district rules.
Questions remain regarding how to separate ownership rights of reclamation water, what use limitations exist, and which laws control in
which situations. To a great extent, the uncertainty about these issues
stems from the unique social and political history surrounding the control

1. ARIZ. REV. STAT. ANN.
2.
Id. § 45-172(A)(5).

§ 45-172(A)(4)

(2011).

3. Id. § 45-172(A)(7); §§ 45-102 to -103.
4. Boulder Canyon Project Act, ch. 42, § 5, 45 Stat. 1057, 1060 (1928) (codified at
43 U.S.C. § 617 (2011)); See Arizona v. California, 373 U.S. 546, 589 (1963).
5. Arizona v. California, 373 U.S. at 589-90.
6. Boulder Canyon Project Act § 5.
7.

ARiz. REV. STAT. ANN.

§

48-2901 (2011).

8. See Boulder Canyon Project Act § 5; See also Arizona v. California, 373 U.S. at
585-86.
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of water within the Colorado River Basin.' As the contemporary sociopolitical landscape of the basin changes rapidly, the law surrounding water use changes at a slower rate." Today's water laws are entrenched in
the history and policy of the past, such that contemporary notions of conservation, higher needs of water use, and better use are not the building
blocks of legal doctrines." Rather, distinct problems and interests of
grand scale are now testing a body of law that centers around notions of
prior appropriation, reclamation, and values of local custom and serving
the family farm."
This article highlights the legal structures that regulate agricultural water from the Colorado River mainstream in Arizona and explores the
historic and social context surrounding these laws. Part one provides an
overview of the individual irrigation districts that rely on mainstream water. Part two begins with a brief discussion of the history of irrigation
districts and the Bureau, and then provides a summary of Arizona statutes regulating the formation of irrigation districts. Part three considers
issues surrounding ownership of federal project water, followed by a discussion on the limitations at the federal, state, and district level of mainstream water transfer from Arizona irrigation districts.

I. DISTRICT SPECIFICS
This section analyzes the seven irrigation districts that hold rights to
mainstream Colorado River Water, and also the Yuma County Water
Users Association. The seven irrigation districts are: (1) Unit B Irrigation
& Drainage District, (2) North Gila Valley Irrigation District, (3) Yuma
Irrigation District, (4) Yuma Mesa Irrigation and Drainage District, (5)
Wellton-Mohawk Irrigation and Drainage District, (6) Mohave Valley
Irrigation and Drainage District, and (7) Cibola Valley Irrigation and
Drainage District." This analysis does not consider irrigation districts
supplied by the Central Arizona Project. No other irrigation districts
holding mainstream water rights exist in Arizona. This section provides a
brief summary of each entity, including its priorities and the volume of its
entitlement and/or decreed right.
9.
See, e.g., NORRIS HUNDLEY, JR., WATER AND THE WEST: THE COLORADO RIVER
COMPACT AND THE POLITICS OF WATER IN THE AMERICAN WEST x - xv (2d ed. 2009)

(providing a brief discussion on the conflicts of federal, state, and local customs in the
development of the basin).
10. See Id. at 307-08, 352.
11. Hamilton Candee, The Broken Promise of Reclamation Reform, 40 HASTINGS
LJ. 657, 657 (1989).
12. Reclamation Act of 1902, ch. 1093, 32 Stat. 388 (1902) (codified as amended in
scattered sections of 43 U.S.C. SS 371-498 (2006)); HUNDLEY, supra note 9, at 64; Reed
D. Benson, Whose Water is It? Private Rights and Public Authority over Reclamation
Project Water, 16 VA. ENVTL. LJ. 363, 365-66 (1997).
13. Lower Colorado River Water Delivery Contracts Questions and Answers,
BUREAU

OF

RECLAMATION:

LOWER

http://www.usbr.gov/lc/region/g4000/contracts/wateruse.html
[hereinafter Questions and Answers].

COLO.

REGION,

(last updated March 2005)
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In the event of a water shortage, six grades of priority determine reductions to user rights. First priority rights, or present perfected rights
("PPR"), maintain their specific priorities of mainstream water respective
to their date of establishment." Second priority rights, or secretarial reservations, are water rights the Secretary of the Interior (Secretary) creates
under federal law for federal use, such as rights reserved for National
Wildlife Refuges and other public lands." Arizona irrigation districts do
not maintain second priority water." Third priority rights, or contracted
entitlements executed on or before September 30, 1968, have co-equal
status with second priority rights." Rights established after September 30,
1968 have fourth priority." In a time of shortage, holders of fourth priority rights must bear reductions proportionate to their contracted amount."
Entitlements to other unused entitlements or apportionments of water
have fifth priority." Fifth priority holders may not use water until the
Bureau determines it is available and provides written notice." The Bureau has discretion to determine the amount a fifth priority holder may
use either by consultation with the ADWR or by date of contract." Surplus water entitlements have sixth priority." In proportioning sixth priority water, the Bureau follows the same rules that apply to fifth priority, but
need not consult with the ADWR in its discretionary decisions."
The following list also includes individuals who hold rights to mainstream water near five thousand acre feet ("af") or greater. The proceeding volumes do not reflect the amounts that the entities currently use, nor
do they reflect amounts calculated after subsequent out-of-district transfers.
A.

YUMA COUNTY WATER USERS ASSOCIATION

Yuma Country Water User's Association (hereinafter "YCWUA")
became organized in 1603, one year after the Reclamation Act of 1902

14.
State

Arizona v. California, 547 U.S. 150, 154-55 (2006); Water Priorities within the
of

Arizona,

BUREAU

OF

RECLAMATION:

LOWER

COLO.

REGION,

http://www.usbr.gov/1c/region/g4000/contracts/entitlements/AZpriorities.pdf (last updated March 2011) [hereinafter Arizona Priorities].
Questions and Answers, supra note 13.
15.
16. Arizona Colorado River Water Use Present Perfected Right Holders and Contractors Listed Alphabetically, ARIZ. DEP'T OF WATER RES., 1-4 (June 16, 2009),
http://www.azwater.gov/AzDWR/StateWidePlanning/CRM/documents/CopyofAzCRPrio
ritiesListing-Alpha05-2009_web.pdf.
17. Arizona Priorities,supra note 14.
18. Id.
19. Id.

20.

Id.

21.
22.
23.
24.

Id.
Id.
Id.
Id.
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passed in the United States Congress.' The Association's purpose was to
deal with the Bureau of Reclamation in the development of the Yuma
Project." The Yuma Project made its first diversion to the area in 1912,
the year Arizona became a state.' YCWUA holds 254,200 af of PPR
agricultural water, fourth priority, decreed 1901, as well as unqualified
water rights certificates, contracted April 1, 1957." YCWUA's voting
system is "weighted," meaning it does not have a one vote per landowner
basis, but rather weighs each vote in value by the amount of acreage held
by each landowner." The association maintains a board of seven members and consists of 53,450 irrigable acres of land.'
B.UNIT B IRRIGATION & DRAINAGE DISTRICT

On July 8, 1905, Arizona statute recognized and decreed Unit B as
an "irrigation and water conservation district."" It holds an entitlement to
6,800 af of PPR agricultural water, fifth priority." Unit B also holds unquantified water certificates, contracted on December 22, 1952." Unit B
maintains a board of three members, contains 3,406 irrigable acres of
land, and counts votes on an individual, one vote per landowner basis."
C. NORTH GILA VALLEY IRRIGATION DISTRICT

Arizona statute recognizes North Gila Valley as an "irrigation and water conservation district." It holds an entitlement to 24,500 af of PPR
agricultural water at sixth priority which the state decreed on July 8, 1905,
and also holds 41, 203 af of Ag water, which the district contracted on
January 1, 1956 as its share of 250,000 af of water for the Yuma Mesa
25.

About

the

Association, YUMA

COUNTY

WATER

USERS'

ASSOCIATION,

http://www.ycwua.org (last visited Oct. 11, 2011).
26. See Id.
27. A Brief History of the Association, YUMA COUNTY WATER USERS'
ASSOCIATION, http://www.ycwua.org/history.php (last visited Oct. 11, 2011).
28. Listing of Individual Water Entitlements in the State of Arizona - Priority 1,
2010),
1 (Jan.
REGION,
LOWER
COLO.
OF
RECLAMATION:
BUREAU
[hereinafter
http://www.usbr.gov/lc/region/g4000/contracts/entitlements/AZtable 1.pdf
Priority One]; Listing of Individual Water Entitlements in the State ofArizona - Second
and Third Priorities,BUREAU OF RECLAMATION: LOWER COLO. REGION, 2 (Jan. 2010),
http://www.usbr.gov/lc/region/g4000/contracts/entitlements/AZtable2and3.pdf [hereinafter Second and Third Priorities];YCWAU mainstream rights are PPRs - they are not
section 5 contracts.
29. Susanna Eden et. al., Agricultural Water to Municipal Use: The Legal and Institutional Context for Voluntary Transactionsin Arizona, 58 THE WATER REP. 9, 18 (Dec.
15, 2008).
30. Id.
31. See ARIZ. REV. STAT. ANN. S 48-2904(A) (2011); See also Questions and Answers, supra note 13, at 1. .
32. PriorityOne, supra note 28, at 1.
33. Second and Third Priorities,supra note 28, at 1.
34. Eden et al., supra note 29, at 18.
35. See ARIZ. REv. STAT. ANN. S 48-2904(A) (2011); See also Questions and Answers, supra note 13, at 1.
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Division.' The district bases its voting on an individual, one vote per
landowner basis."
D. YUMA IRRIGATION DISTRICT
Arizona statute recognizes Yuma Irrigation District as an "irrigation
and conservation district."" It holds an entitlement to 67,278 af of agricultural water, which the district contracted as its share of 250,000 af of water for the Yuma Mesa Division on January, 1, 1956." Yuma Irrigation
District maintains a three-member board, contains 10,600 irrigable acres
of land, and counts votes on an individual, one vote per landowner basis."
E.YUMA MESA IRRIGATION AND DRAINAGE DISTRICT
Arizona statute recognizes Yuma Mesa Irrigation and Drainage District as an "irrigation and conservation district."" It holds an entitlement
to 141,519 af of agricultural water; the district contracted this share of
250,000 af for the Yuma Mesa Division on January, 1, 1956." Yuma Mesa maintains a three-member board, contains 20,132 acres of irrigable
land, and counts votes using an alternative method other than individual
landowners or registered voters.'
F. WELLTON-MOHAWK IRRIGATION AND DRAINAGE DISTRICT
Arizona statute recognizes Wellton-Mohawk as an "irrigation and water conservation district."" It holds an entitlement to 278,000 af of second priority agricultural water, which the district contracted for on
March 4, 1952." Wellton-Mohawk maintains a nine-member board, it
contains 62,744 irrigable acres, and it counts votes on an individual, one
vote per landowner basis.'
.

36.

Priority One, supra note 28, at 1; Second and Third Priorities,supra note 28, at

2.

37. E-mail from Wade Noble, Counsel for N. Gila Valley Irrigation & Drainage
Dist., to Dean Waters Price (Oct. 14, 2011) (on file with author).
38. See ARIZ. REv. STAT. ANN. § 48-2904(A) (2011); See also Questions and Answers, supra note 13, at 1.
39. Second and Third Priorities,supranote 28, at 2.

40.

Eden et al., supra note 29, at 18.

41.
See ARIZ. REv. STAT. ANN. § 48-2904(A) (2011); See also Questions and Answers, supra note 13, at 1:
42. Second and Third Priorities,supra note 28, at 2.

43.

Eden et al., supra note 29, at 18.

44.
See ARIZ. REV. STAT. ANN. § 48-2904(A) (2011); See also Questions and Answers, supra note 13, at 1.
45.
Second and Third Priorities,supra note 28, at 2.

46.

Eden et al., supra note 29, at 18.
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MOHAVE VALLEY IRRIGATION AND DRAINAGE DISTRICT

Arizona statute recognizes Mohave Valley as an "irrigation and water
conservation district."" It holds entitlements to 5,940 af of first priority
water and 35,060 of fourth priority water, which the district contracted
for on November 14, 1968 for both agricultural and municipal and industrial uses." Mohave Valley maintains a board of three members, contains
21,500 acres of irrigable land, and counts votes on an individual, one vote
per landowner basis.'
H.

CIBOLA VALLEY IRRIGATION AND DRAINAGE DISTRICT

Arizona recognizes Cibola Valley as an "irrigation and water conservation district."' It holds entitlements to 9,366 af of agricultural water of
fourth priority water," 1,500 af of fifth priority water," and 2,000 af of
sixth priority water," all of which Cibola Valley contracted for on January
31, 1983." Cibola Valley, which may use 300 af of its entitlements for
municipal and industrial uses, counts its votes on an individual, one vote
per landowner basis.'
I. CONTRACTS WITH PRIVATE LANDOWNERS (NOT ASSOCIATED WITH
IRRIGATION DISTRICT OR WUA)

1. Gila Monster Ranch
Gila Monster is a private Corporation
af of PPR agricultural water with sixteenth
of third priority water," 1,435 af of fourth
fifth priority water." Gila Monster entered

that holds entitlements of 780
priority, dated 1925," 6,285 af
priority water," and 656 af of
into these contracts under the

47. See ARIz. REV. STAT. ANN. § 48-2904(A) (2011); See also Questions and Answers, supra note 13, at 1.
48. Listing of Individual Water Entitlements in the State of Arizona - Fourth - Priority;BUREAU OF RECLAMATION: LOWER COLO. REGION, 3 n.1 (Jan. 1, 2010),

49. Eden et al., supra note 29, at 18.
50. See ARIZ. REv. STAT. ANN. § 48-2904(A) (2011); See also Questions and Ansvers, supra note 13, at 1.
51. Fourth Priority,supra note 48, at 5.
52. Listing of Individual Water Entitlements in the State of Arizona - Fifth and/or
Sixth-Priority, BUREAU OF RECLAMATION: LOWER COLO. REGION (Jan. 2010),
http://www.usbr.gov/lc/region/g4000/contracts/entitlements/AZtable5and6.pdf [hereinafter Fifth and/or Sixth Priority].
53. Id.
54. FourthPriority,supra note 48, at 5.
55. Id. at 5 n.2.
56. Priority One, supra note 28, at 2.
57. Second and Third Priorities,supra note 28, at 3.
58. Fourth Priority; supra note 48, at 6.
59. Fifth and/orSixth Priority,supra note 52.
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Warren Act, and has since merged them into the most recent contract
dated July 28, 1997.'
2. Rayner Ranches

-

Rayner is a private corporation. It contracted for 4,500 af of fourth
priority agricultural water on October 29, 1984."

III. IRRIGATION DISTRICT FORMATION
A.

THE BEGINNINGS

Irrigation districts are distinguished by whether or not they receive
federal project water. Those that do not receive federal water fall entirely
within the purview of the state. This article addresses only irrigation districts receiving federal project water.
At the end of the 19th century, irrigation districts were strictly private
and state controlled entities absent a federal connection." The districts
originated as a functional means of parsing out the control of water
among a collective body of landowners, thus avoiding centralized control
of scarce water among a few large-scale landowners." Necessarily, delivering water across large areas of land in the arid West required infrastructure. Thus to support construction of water delivery systems, irrigation
districts maintained taxing power over all agricultural land within the districts." But irrigation districts often failed to serve their intended purpose
because they lacked a means of generating substantial upfront capital.'
At the turn of the century, the most common form of local water governing bodies were the smaller, mutual ditch companies that avoided the
monetary demands of larger irrigation districts. ' In mutual ditch compa-

60.
61.

Second and Third Priorities,supra note 28, at 3.
Fourth Priority,supra note supra note 48, at 7.

62. See P. ANDREW JONES & Tom CECH, COLORADO WATER LAW FOR NONLAWYERS 210 (2009).

63. Benson, supra note 12, at 365-66. The United States Supreme Court recognized
the agricultural purpose of the federal reclamation programs in Ivanhoe v. McCracken,
357 U.S. 275, 292 (1958) (stating the federal policy of supplying federal reclamation
water to the greatest number of people by "limiting the quantity of land in a single ownership to which project water might be supplied").
64. Although this is generally true today, there is no hard and fast rule across the
board for whether an irrigation district may tax only landowners, residents, or water
users. Rather, the limits to the special taxing power can vary from state to state and from
district to district.
65. Interview with Dr. David Freeman, Professor Emeritus, Colorado State University (Feb. 12, 2010); See also HUNDLEY, supra note 9, at 29 (discussing the creation of
irrigation districts under California's Bridgeford Act and the rise of the Imperial Irrigation District after other irrigation districts failed).
66. Interview with Dr. David Freeman, supra note 65.
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nies, interests in water were based on pro-rata share rather than land
ownership."

When Congress passed the Reclamation Act of 1902, it created a
federal program to reclaim the West's arid lands.' In line with the populist agenda shared by many of the act's proponents, one of Congress'
principle goals through the Act was the settlement and development of
the family farm.' In furtherance of its congressional charge, the Bureau
quickly focused its mission to building large-scale irrigation projects, in
the construction of dams and canal systems, to support agricultural production on a local basis." The Reclamation Act authorized the Bureau to
acquire water, subject to state law, and reallocate it to individual irrigators." In 1922, Congress authorized the Bureau to contract with districts,
rather than individual users." Shortly thereafter, the Omnibus Adjustment Act of 1926 required the Bureau to make all future contracts only
with irrigation districts, or a similar state recognized entity."
The organizational structure and rationale of an irrigation district fit
nicely within the federal plan. States authorized irrigation and conservancy districts with taxing powers capable of generating revenue to pay
back construction costs of irrigation infrastructure, thereby creating a
more feasible and reliable nexus between the Bureau project water and
the end user." Irrigation districts also provided a viable means for the
Bureau to supply reclaimed water to a group, without suffering the costs
of dealing with landowners on an individual basis, while still providing
water to the largest number of farmers as possible."
As a political matter, districts that receive federal project water should
be understood, in some part, as an extension of federal operations and
interests. Of course, federal interests must stand against the reality that
any district worth its salt is likely to recognize that its policies are truly
local, rather than federal, matters.
While the relevance of the federal relationship bears concrete legal
realities, it also serves a host of competing political interests that tend to
provide a backdrop for how to interpret the legal realities surrounding
use of federal water. A reoccurring conflict in the development of the
Colorado Basin has been the desire of local communities and states to
67. Ditches and Diversions, THE
WATER
INFORMATION
PROGRAM,
http://www.waterinfo.org/colorado-water/ditches-diversions (last visited Oct. 17, 2011).
68. Reclamation Act of 1902, ch. 1093, 32 Stat. 388 (1902) (codified as amended in
scattered sections of 43 U.S.C. §§ 371-498 (2006)); See also Benson, supra note 12, at
365.
69. Benson, supra note 12, at 366; Interview with Dr. David Freeman, supra note 65.
70. Benson, supra note 12, at 366.
71. Reclamation Act of 1902, 32 Stat. at 389-90.
72. Benson, supra note 12, at 366.
73. Act of May 25, 1926, ch. 383, § 46, 44 Stat. 636, 649 (codified at 43 U.S.C. S
423e (2011)).
74. Interview with Dr. David Freeman, supra note 65.
75. Benson, supra note 12, at 364-66; Interview with Dr. David Freeman, supra note
65.

14

WATER LAW REVIEW

Volume 15

"tap federal largesse without incurring federal control."" In the lower
Colorado basin, the irrigation districts drawing from the mainstream are
wholly dependent on the Bureau for their water supply." Consequently,
the federal relationship serves as a backdrop to the political and legal
limitations and conflicts surrounding the future of water use and water
transfers, both inside and outside of an irrigation district.
B. CODIFIED AS SPECIAL TAX DISTRICTS

Arizona statute classifies irrigation districts into two types: irrigation
and water conservation districts, and irrigation water delivery districts."
These laws are the bedrock for addressing who can make or prevent an
out-of-district transfer because they authorize: (1) the formation of irrigation districts as quasi-municipal agencies with powers governing the control of water on lands within an irrigation district, (2) the ability of irrigation districts to contract independently with the Bureau for the delivery of
water, and (3) the powers vested in the irrigation district board."
1. Irrigation and Water Conservation Districts
All seven irrigation districts, excluding the YCWUA, that this article
considers fall within this category of irrigation district. A majority of bona-fide record titleholders of land within the district may form irrigation
and water conservation districts for the purpose of irrigating district
lands." The Board of Supervisors of the County then nominates electors
to be voted in as directors of the district board, which may consist of
three to nine members depending on total acreage within the district."
Statutes treat irrigation districts as municipal corporations," meaning they
may levy taxes," adopt rules and regulations for government of the board
and for the distribution and use of water on lands within the district,"
enjoy the power of eminent domain," enter all lands within the district,'
issue bonds approved by special election," and compel inclusion of unwilling owners' lands that are within district boundaries." These districts

76.
77.
ch. 42,
78.
79.
80.
81.
82.

9, at xi.
Arizona v. California, 373 U.S. 546, 588 (1963); Boulder Canyon Project Act,
S 5, 45 Stat. 1057, 1060 (1928) (codified at 43 U.S.C. § 617 (2011)).
See ARIz. REV. STAT. ANN. SS 48-2901 to -3256, §§ 48-3401 to -3477 (2011).
Id. SS 48-2901, -2977, -2978, -3091, -3092.
Id. § 48-2903.
Id. §§ 48-2913 to -2914.
Enloe v. Baker, 383 P.2d 748, 752 (Ariz. 1963).
HUNDLEY, supra note

83.

ARIz. REV. STAT. ANN. S 48-2978 (2011).

84.
85.
86.
87.
88.

Id. § 48-2977.
Id. § 48-2978.
Id. § 48-2988.
Id. §§ 48-3182, 48-3219.05.
Taylor v. Roosevelt Irrigation Dist., 232 P.2d 107, 109 (Ariz. 1951).
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may also have the power to drain lands, unlike their counterparts such as
irrigation water delivery district and agricultural improvement districts.'
2. Irrigation Water Delivery Districts
None of the seven irrigation districts considered in this article, nor
the YCWUA, are irrigation water delivery districts." However, this article
includes a description of this type of entity for clarification and to avoid
error.
Irrigation water delivery districts share many similarities with irrigation and conservation districts. Both types of districts have the ability to
use special taxing power, contract with the federal government, levy assessments against landowners within their district, use powers of eminent
domain, and enter upon lands." A three-member board of trustees, who
are elected biennially and must be landowners within the area, governs
these water delivery districts." However, state law does not treat water
delivery districts as municipal corporations." Because they do not maintain municipal status, water delivery districts may not issue bonds or
adopt rules and by-laws governing the lands within district boundaries."
However, state law authorizes these districts to contract and supply irrigation water to lands outside of the district, on the same terms as apply
within the district."
Relevant to conservation interests, Arizona's forfeiture and abandonment laws do not apply to water rights in water delivery districts, so
long as the owner pays all district taxes."

III. TRANSFERS
A. OWNERSHIP OF MAINSTREAM WATER RIGHTS
The Bureau of Reclamation allocates all water from the mainstream
of the Colorado River below Lee's Ferry, by either a decreed right' or a
section 5 contract." Either of these methods of allocation vests a certain
right to use the water. An analysis of how the Bureau allocates these
rights to the irrigation district and subsequently to the individual land89. ARIZ. REV. STAT. ANN. S 48-2905 (2011).
90. Eden et. al., supra note 29, at 14.
91. ARIZ. REV. STAT. ANN. § 48-3402.
92. Id. §§ 48-3441, 3443, 3444.
93. Id. § 48-3402.
94. Id.
95. Id. S 48-3449 ("A district may contract to provide irrigation service to lands not
included within the district, at charges which shall be not less and on terms not more
favorable than for similar service to district lands, including all overhead expense and
costs provided for by taxation and otherwise.").
96. Id. § 48-3403.
97. See Arizona v. California, 439 U.S. 419 (1979) (supplemental decree).
98. Boulder Canyon Project Act, ch. 42, § 5, 45 Stat. 1057, 1060 (1928) (codified as
amended at 43 U.S.C. § 617 (2011)).
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owners is necessary to understand the nature of ownership of mainstream
water.
A decreed right, or PPR, must have existed prior to June 15, 1929,
the effective date of the Boulder Canyon Project Act (hereinafter
"BCPA")." The 1979 Supplemental Decree of the U.S. Supreme Court
in Arizona v. Cahfornialists and quantifies these PPRs." Rights allocated

after the BCPA took affect are known as "entitlements." 0 ' Section 5 of
the BCPA authorizes the Secretary of Interior "to contract for the storage
of water...and for the delivery thereof at such points on the river...for irrigation and domestic uses."'" Section 5 continues, "[nlo person shall have
or be entitled to have the use for any purpose of the water...except by
0 Taken together with
contract [with the Secretary]"[emphasis suppliedl.o'
the Supreme Court's Supplemental Decree, the federal government allocates all water from the mainstream of the Colorado River below Lee's
Ferry.
B. TYPES OF RIGHTS

1. Present Perfected Rights
All water rights that Arizona irrigation districts and the YCWUA hold
along the mainstream are either allocated by a section 5 contract with the
Bureau or are PPRs, meaning, the right was acquired prior to the effective date of the Boulder Canyon Project Act in 1929,."' Prior to the en-

actment of the BCPA, the Bureau was subject to state law in its control,
appropriation, and distribution of project water." Because PPRs were
acquired under state law, this may implicate that they embody a different
"bundle of sticks," or different set of rights, than water interests acquired
after 1929. To be sure, the Supreme Court, in its 1980 decision Bryant v
Yellen,"' reiterated the Courts consideration of PPRs in Arizona v. California," providing:
We...clearly recognized that § 6 of the Project Act, requiring satisfaction

of present perfected rights, was an unavoidable limitation on the Secretary's power and that in providing for these rights the Secretary must

99. See Arizona v. California, 373 U.S. 546, 560-62 (1963).
100. Arizona v. California, 439 U.S. 419 (1979).
101. Arizona v. California, 373 U.S. 546, 561 (1963).
102. Boulder Canyon Project Act § 5.
103. Id.
104. See Arizona v. California, 292 U.S. 341, 345 (1934); Water Supply Survey: Descrnption of Water Supplies and PotentialAcquisitionIssues, ARIZONA WATER BANKING
AUTHORITY, 15 (May 2010),

http://azwaterbank.gov/documents/WATERSUPPLYSURVEYREPORTrevl2-2010.pdf.
105. Reclamation Act of 1902, ch. 1093, 32 Stat. 388, 390 (1902) (codified as amended in scattered sections of 43 U.S.C. §§ 371-498 (2006)).
106. Bryant v. Yellen, 447 U.S. 352, 370-71 (1980).
107. Arizona v. California, 373 U.S. 546, 585-88 (1963).
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take account of state law. In this respect, state law was not displaced by
the Project Act and must be consulted in determining the content and
characteristics of the water right that was adjudicated to the District by
our decree.'"
Thus, the established priorities, which are codified in Arizona law,
mandate the Secretary to satisfy these rights accordingly. "
The Reclamation Act of 1902 directed that water rights should "be
appurtenant to the land irrigated."" This notion of appurtenance may
call into question what authority an irrigation district board can assert
over each landowner in a district regarding PPR water. In Brant v.
Yellen, the Supreme Court addressed the nature of the right as it resides
with the individual landowner:
It may be true that no individual farm in the District has a permanent
right to any specific proportion of the water held in trust by the District.
But there is no doubt that prior to 1929 the District, in exercising its
rights as trustee, delivered water to individual farmer beneficiaries without regard to the amount of land under single ownership. It has been
doing so ever since. There is no suggestion . . . that as a matter of state

law and absent the interposition of some federal duty, the District did
not have the right and privilege to exercise and use its water right in this
manner. Nor has it been suggested that the District, absent some duty
or disability imposed by federal law, could have rightfully denied water
to individual farmers owning more than 160 acres. Indeed, as a matter
of state law, not only did the District's water right entitle it to deliver water to the farms in the District regardless of size, but also the right was
equitably owned by the beneficiaries to whom the District was obligated
to deliver water."'
The nature of the landowners' interest in a PPR binds the district to
continue to deliver water to individual landowners on an equitable basis."'
Because the nature of the landowners' interest is equitable and unquantifiable among all landowners within the district, the amount of water to
which the individual landowner is entitled cannot be determined in a specific manner."' Therefore, the right to water is not severable by the individual landowner."'

108. Bryant, 447 U.S. at 370-71.

109. Id.
110. See Reclamation Act of 1902, ch. 1093, § 8, 32 Stat. 388, 390 (1902) (codified at
43 U.S.C. § 485h-4 (2006)).
111. Bryant, 447 U.S. at 371 (citing Ivanhoe Irrigation Dist. v. All Parties & Persons,
306 P.2d 824, 840 (Cal. 1957), rev'd sub non. Ivanhoe Irrigation Dist. v. McCracken,
357 U.S. 275 (1958)).
112. Telephone Interview with Wade Noble, Counsel for North Gila Valley Irrigation
& Drainage Dist., & Jennifer Pitt, Senior Res. Analyst for Envtl. Def. Fund (Apr. 21,
2010).
113. Id.
114. Id.
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A PPR, however, may be severable from the land by the district rather than the landowner,"' according to district rules and subject to state
law."' But this does not take into consideration the federal restraints that
are common to all section 5 contracts, which restrict use to the district
boundaries and require the Secretary's approval for any severance or
changes to use."'

Therefore, the irrigation district board maintains the right to sever
and transfer water from lands within the district to lands outside the district, exclusive to any individual landowner's right, but only subject to the
Secretary's approval."'
2. Section 5 Contracts
All entitlements for use of mainstream water of the Colorado River
receive their deliveries under contract with the Secretary."' The Secretary's authorization to contract specifically with irrigation districts comes
under its master contract with the state and the BCPA.'" In the types of
contracts made with irrigation districts, called "repayment contracts," certain amounts of water are delivered to irrigation districts in exchange for
the repayment of project maintenance and construction costs.'2' After
repayment, the right is supposed to vest in the district lands.'"
The Secretary makes Section 5 contracts for delivery of water to irrigation district lands with the district board, not individual landowners."
The division of ownership interests follows the same analysis as PPRs,
noted above, wherein the entitlement from the Secretary to the district is
tied to the district lands, but the beneficiary interest of each landowner is
equitable and unquantifiable among the landowners within the district. 2 '
Therefore, despite the amount designated in an individual entitlement
115. ARIz. REV. STAT. ANN. § 45-172(A)(1) (2011).

116. Id. § 45-172 (A) (3).
117. See Boulder Canyon Project Act, ch. 42, 45 Stat. 1057, 1060 (1928) (codified as
amended at 43 U.S.C. S 617 (2011)); see also Maricopa-Stanfield Irrigation & Drainage
Dist. v. Robertson, 123 P.3d 1122, 1124-25 (Ariz. 2005) (en banc).
118. ARIz. REV. STAT. ANN. § 45-172 (2011). See, e.g., Bureau of Reclamation, Contract for the Construction of Works, Delivery of Water, and Other Purposes, Yuma
Auxiliary Project, Arizona, 3 (Dec. 22, 1952); Bureau of Reclamation, Amendatory and
Supplemental Consolidated Contract with Wellton-Mohawk Irrigation and Drainage
District for the Delivery of Water Construction of Works, Repayment, and Project Power Supply, 17 (July 17, 1981) (on file with author).
119. Arizona v. California, 376 U.S. 340, 343 (1964) ("[Miainstrearn water shall be released or delivered to water users . . . in Arizona, California, and Nevada pursuant to
valid contracts therefor made with such users by the Secretary of the Interior, pursuant
to Section 5 of the Boulder Canyon Project Act .. . ").
120. Contract of February 9, 1944 (Effective Feb. 24,1944) (between the United States
and the State of Arizona for storage and-delivery of water from Lake Mead), reprinted in
RAY L. WILBUR & NORTHCUTr ELY, THE HOOVER DAM DOCUMENTS A559 (1948).

121.
122.
123.
124.

Benson, supra note 12, at 336.
Id.
Telephone Interview with Wade Noble & Jennifer Pitt, supra note 112.
Id.
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between the district and the landowner, the interest to use such water
cannot be severed from the other landowners in the district, and, as a
result, the individual landowner does not share the right to sever and
transfer the water it receives in its entitlement contract between itself and
the board.
C. FEDERAL LIMITATIONS TO TRANSFERS
1. Entitlements
Initially, entitlements obtained pursuant to section 5 of the BCPA are
subject to the limitations of type and place of use that the delivery contracts specify." With the exception of Cibola Valley Irrigation & Drainage District, the other six districts' contracts tie the total amount of each
entitlement to an amount of water "as may be reasonably required and
beneficially used to irrigate" either a fixed acreage of land or a described
series of parcels of land within the district."
After a review of the BOR's contracts with Mainstream water users, it
is apparent that this provision should be interpreted to require separate
Secretarial approval for changes to the entitlement to any non-irrigation
use.'" Evidently, all irrigation districts that now supply water for domestic
uses in addition to irrigation have sought separate supplemental secretarial authorization for domestic use deliveries.'
The same six districts are also prohibited from using water or permitting water deliveries under the contract "on any lands other than those
irrigable lands which are situated within the district."'" Lastly, the delivery
contracts for all seven districts contain provisions that prohibit any as125. See Bureau of Reclamation, Contract for the Construction of Works, Delivery of
Water, and Other Purposes, Yuma Auxiliary Project, Arizona, 3 (Dec. 22, 1952); Bureau of Reclamation, Amendatory and Supplemental Consolidated Contract with Wellton-Mohawk Irrigation and Drainage District for the Delivery of Water Construction of
Works, Repayment, and Project Power Supply, 17 (July 17, 1981) (on file with author).

126. Id.
127. See Bureau of Reclamation, Third Supplemental and Amendatory Contract Be7 (June 27, 1985);
tween the United States and North Gila Valley Irrigation District,
Bureau of Reclamation, Amendatory Contract with Wellton-Mohawk Irrigation and
Drainage District Permitting the District to Sell Water for Domestic Use 1 6 (August 2,
1965); Bureau of Reclamation, Amendatory and Supplemental Consolidated Contract
with Wellton-Mohawk Irrigation and Drainage District for Delivery of Water, Construction of Works, Repayment, and Project Power Supply, 6(b)(5) (July 17, 1981); Bureau
of Reclamation, Third Supplemental and Amendatory Contract Between the United
States and Yuma Mesa Irrigation and Drainage District, 6(b) (June 27, 1985); Bureau
of Reclamation, Fourth Supplemental and Amendatory Contract Between the United
States and Yuma Irrigation District, I 6(b) (June 27; 1985).
128. Id.
129. See, e.g., Bureau of Reclamation, Contract for the Construction of Works, Delivery of Water, and Other Purposes, Yuma Auxiliary Project, Arizona, 3 (Dec. 22,
1952); Bureau of Reclamation, Amendatory and Supplemental Consolidated Contract
with Wellton-Mohawk Irrigation and Drainage District for the Delivery of Water Construction of Works, Repayment, and Project Power Supply, 17 (July 17, 1981) (on file
with author).
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signment or transfer of interests under the water delivery contract without
the written consent of the Secretary." This final provision implicates that,
subject to Secretarial approval, the severance of water from land and
transfers to lands outside of the district are potentially acceptable.'
The Cibola Valley contract remains an anomaly among the other district contracts to date. Notably, the Cibola contract was devised in 1992
and signifies a unique interest among the agricultural community on the
use of mainstream water."' Cibola's delivery contract expressly contemplates the transfer, exchange, or lease of water out of the irrigation district: "[mlainstream water delivered outside the service area of the district
for purposes of storage, Water Exchange, Water Lease, or Water Transfer pursuant to agreements approved by the Contracting Officer, shall be
deemed to be put to a beneficial Domestic and/or Agricultural Use in
compliance with the provisions of this Article."' If Cibola desires to devise an exchange, lease, or transfer "the Contracting Officer shall take
into consideration existing policy and regulations, significant third party
impacts, environmental concerns, statutes, and court decisions prior to
Consistent with these proviapproving or denying the application."''
sions, Cibola has made at least two transfers of its Colorado River entitlement to the Mohave County Water Authority and the Hopi Tribe.
The contract language appears to reflect a different social and economic interest in the Cibola District; one which is not adverse to out-ofdistrict transfers of water and has also anticipated the market potential of
agricultural water.' This orientation to agricultural water reflects a departure from other Arizona mainstream irrigation districts, with histories
otherwise embedded in the promotion of local agricultural interests.,'
Although other irrigation districts may not have adopted formal policies
against out of district transfers, most irrigation district boards recognize
their political power is fundamentally intertwined with their autonomous
use of and control over their water entitlements.'" This is evidenced in a
2005 University of Arizona Water Resources Research Center study, in

130. Id.
131. Id.
132. See, e.g., Bureau of Reclamation, Amendatory and Supplemental Contract with
Cibola Valley Irrigation and Drainage District, Arizona, for the Delivery of Colorado
River Water (Sept. 2, 1992).
133. Id. 6.
134. Id. 18.
135. Bureau of Reclamation, Contract with Cibola Valley Irrigation & Drainage District for the Delivery of Colorado River Water (Dec. 14, 2004); Bureau of Reclamation,
Partial Assignment of Colorado River Water Under Contract with the Cibola Valley
Irrigation and Drainage District to the Conservation Fund and From the Conservation
Fund to the Mohave Country Water Authority and the Hopi Tribe (Dec.14, 2004).
136. Telephone Interview with Larry Geare, Bd. Member, Cibola Irrigation Dist.
(Apr. 7, 2010).
137. Id.
138. Telephone Interview with Wade Noble & Jennifer Pitt, supra note 112.
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which each irrigation district expressed either outright refusal, or at least
apprehension, toward adopting a policy of out-of-district transfers.'"
As the growth of western cities places greater strain on water resources, irrigation districts will continue to rely on the shelter of a century
old legal system, which was intended to protect a historic model of western society and is identifiably embodied in the water delivery contracts
from the Secretary to the irrigation district. Therefore, the language of
the Cibola contract is a step toward establishing precedence for rethinking the legal limits to agricultural water.
2. Present Perfected Rights
A legal claim that a landowner within a district brings against a district's restriction on an out-of-district transfer of PPR water is inherently
impaired. Conversely, it is theoretically possible for an individual landowner to raise a successful claim to restrict the severance and transfer of
water." Moreover, there may also be the opportunity for an individual
landowner to raise a claim based on the breach of the district board's
fiduciary responsibility to the end user.
To that end, the exploration of the legal rights to PPRs that run with
the land, and are therefore embedded in the landowner's rights to land,
must stand against the backdrop of how conflicts between landowners in
an irrigation district, and between landowners and the district board, have
historically resolved-that is, through negotiation at the local district level."' To a great extent, the conflicting groups have avoided litigation.'"
The organization and governance of irrigation districts is the product of a
century of "doing things a certain way," which is perhaps as strong an
expression of how water rights are defined and used within a district as
any federal or state law.'
D.

STATE LIMITATIONS

1. Arizona Revised Statute § 45-172. Transfer of water rights; application;
limitations; required consent
i.

Severance Procedures

Arizona Revised Statute ("Ariz. Rev. Stat.") § 45-172, governing the
transfer of any waters out of an Arizona irrigation district, explicitly states
that the Director of the ADWR will not authorize such transfers unless

139.
140.
141.
142.
143.

Eden et. al., supra note 29, at 17-19.
See ARIz. REV. STAT. ANN. § 45-172(A)(7) (2011).
Telephone Interview with Wade Noble & Jennifer Pitt, supra note 112.

Id.
Interview with Dr. David Freeman, supra note 65.
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the board of an irrigation district, agricultural improvement district, or
water user's association approves."
In Arizona, water rights are appurtenant to the land on which they are
used.'" Consequently, ownership rights generally transfer automatically
when the appurtenant lands transfer between owners. Ariz. Rev. Stat. §
42-172 enables an owner to sever water from the land to which it is appurtenant and transfer it to lands elsewhere, without losing the right's
priority date. "
Arizona law will apply standard procedures to any severance and
transfer of water from lands within an irrigation district, or water users
association, to lands outside of the district."7 To be valid, the ADWR
must approve transfers from district lands to lands held elsewhere." All
such transfers are subject to certain limitations and conditions as set by
the ADWR: (1) the transfer may not affect, infringe upon, or interfere
with other existing rights; (2) the transferred water shall not exceed the
vested rights existing at the time of the severance and transfer; (3) the
Director shall define the amount of water to be diverted and transferred;
(4) the Director shall give notice of the application once a week for three
consecutive weeks, and the notice shall state that any interested person
may file written objections to the proposed severance and transfer with
the Director within thirty days after the publication of the last notice; and
(5) the Director may hold an administrative hearing in appropriate cases.

Arizona procedures do reach to severance and transfers from lands
within the exterior boundaries of irrigation districts; however, special
rules apply." Arizona statute provides that all severance and transfers
from district lands are subject to the approval of the governing body of
This subsection applies regardless of
the district, or similar entity.'
where the transfer is bound; the statute merely states that that any severance and transfer from district lands, or WUA, requires approval."' It
follows that even transfers between lands within the district require the
permission of the irrigation district or WUA board."
Ariz. Rev. Stat. § 42-172(6), by restricting authority over transfers between lands within the district to the district board and affected landowners, provides that such transfers may occur without the approval of the
ADWR." Subsection (6) states that the severance and transfer is subject
only to the district board's approval and the approval of the owners of the
144.
145.
146.
147.
148.
149.
150.
151.
152.
153.
.154.

ARIz. REV. STAT. ANN. S 45-172(A)(4) (2011).
See id. § 45-172(A).
Id.
See id. § 45-172(A)(4)-(5).
Id. § 45-172(A)(1).
Id. S 45-172(A)(2), (7).
Id. 5 45-172(A)(6).
Id. § 45-172(A)(4).
Id.
Id.
Id. § 45-172(A)(6).
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affected lands.'" However, as the statute provides no direction on how to
evaluate those transfers, such a determination appears to be within the
discretion of the district.
Importantly, the statute mandates that for any severance and transfer
associated with a "watershed or drainage area which supplies or contributes water for the irrigation of lands within an irrigation district," the district must notify the governing bodies of all affected irrigation districts,
agricultural improvement districts, or water users associations, and obtain
written approval prior to filing with the ADWR." Failure of such entity
to reject or approve a proposed severance and transfer within forty-five
days of the notice will constitute an approval."' The statute provides no
direction as to how the affected entities should accord approval. To the
detriment of the proponents of an out-of-district transfer, the statute provides that any aff<cted entity in the watershed or drainage could prevent a
transfer."
The statute also provides that an application for severance and transfer of a water right shall be filed with the ADWR." The ADWR is required to publish notice in a local newspaper, or newspapers, where the
watershed or drainage is located." Any interested person has thirty days
from the last publication to file written objections with the ADWR regarding the proposed transfer." The ADWR has discretion to hold a
hearing prior to its approval or denial of the transfer."
In sum, transfers between lands held within the exterior boundaries
of the district or similar entity are not subject to the approval of the
ADWR. Transfers from district lands to lands held elsewhere are subject
to the approval of the Director of the ADWR and the governing bodies
of all the affected entities in the watershed.'" Therefore, Arizona law
conceivably allows an entity that is not receiving federally allocated water
to block a transfer from an entity that is receiving federally allocated, water.'" Such state law may impermissibly interferie with the exclusive federal control in this area that is vested in the Secretary.'" In other words,
federal law could potentially preempt Arizona's transfer laws.
ii. Federal Preemption

Answering the questions of who has authority to make out-of-district
transfers of mainstream water and who has authority to stop such trans155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.

Id.
Id. § 45-172(A)(5).
Id.
Id.
Id. S 45-172(A)(7).
Id.
Id.
Id.
See id. § 45-172.
Id.
See infra Part III.3.a.1.ii for a discussion of Federal Preemption.
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fers requires understanding whether federal, state, or local law applies.
In the case of mainstream water transfers, the answer is all three.'" An
out-of-district transfer of mainstream water must comply with the laws
and policy of the irrigation district or WUA, the state, and the Bureau. It
is likely that all three governmental bodies must be in agreement, with the
Bureau having the last word.
A preemption analysis is important to determine the limit of Arizona's reach in managing the water of the seven mainstream irrigation districts and the YCWUA. This analysis is especially significant where outof-district transfers are involved. Historically, the state has controlled
water management within its boundaries. However, following the Supreme Court decision in Arizona v. California, the federal government
controls the allocation of mainstream water.' Although the federal government generally has the last word, the Supreme Court affirmed that
states are the principal managers of water within their boundaries." Under the general principles of preemption, state law may not apply in areas
where the federal government determines it has a substantial interest."
However, mainstream water presents an interesting case because the Supreme Court has confirmed the legality of plural control over mainstream
water use."'
Preemption may be either express or implied.'' When determining
issues of federal preemption, courts consider whether Congress intended
to preempt state law on a particular issue in a statute."' Preemption is
express where Congress explicitly states its intent to displace state laws."
Implied preemption is more complicated and comes in two varieties:
conflict preemption and field preemption." Conflict preemption exists
where state law interferes with the execution of, or frustrates the purpose
behind, a federal law." Field preemption exists where Congress has enacted laws designed to "occupy a field" as a complete regulatory scheme,
thereby removing the state's authority to regulate that particular area.1
Occupation of the field may be shown by either the pervasiveness of the
166. See ARIZ. REV. STAT. ANN. § 45-172; Bryant v. Yellen, 447 U.S. 352 (1980); Arizona v. California, 373 U.S. 546 (1963).
167. Arizona v. Caliornia,373 U.S. at 588 ("But where the Secretary's contracts, as
here, carry out a congressional plan for the complete distribution of waters to users, state
law has no place").
168. See California v. United States, 438 U.S. 645, 667 (1978) (stating that state law
governs the control, appropriation, and distribution of Reclamation project water); Bryant, 447 U.S. at 370 n.21 (interpreting that the Court's narrowing of federal authority in
Caiornia v. United States did not reach the Secretary's power under the BCPA over the
allocation of all mainstream water).
169. KATHLEEN M. SULLIVAN, CONSTITUTIONAL LAW 234-35 (16th ed. 2007).

170.
171.
172.
173.
174.
175.
176.

See Arizona v.Cahfornia, 373 U.S. at 588.
SULLIVAN, supra note 169, at 234.
See id.
Id.
Id. at 237-38.
Id. at 238.
Id. at 237.
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federal regulatory scheme or the significance of the federal interest at
stake.'" Federal law and federal policy may both act to occupy the field
and preempt state law." Considering the Supreme Court's decision in
Arizona v. Cahfornia, recognizing PPRs as federal entitlements, in conjunction with the BCPA and the Colorado River Compact, it is clear that
federal law "occupies the field" for purposes of governing mainstream
waters of the Colorado River.'"
However, an argument against federal preemption might rely on the
history of western water policy as a state issue. In the early part of the
twentieth century, prior to enactment of the BCPA, state law governed
issues of water allocation, even for matters concerning Bureau projects."
The Reclamation Act of 1902 directed the Bureau to comply with state
law when appropriating water for federal projects."' Correspondingly, the
landmark Supreme Court decision of Wyoming v. Coloradoin 1922 held
that, in disputes between states, the law of each state would prevail in
apportioning water to individual appropriators.'" In the years leading up
to the BCPA, downstream states such as Arizona sought the development
of large storage projects in the lower basin in an effort to secure greater
rights to stored water against its sister basin states.'"
However, the BCPA removed the authority of the Bureau to purchase state water and reallocate water under its own scheme by contracting with states, state entities - such as irrigation districts and conservancy
districts - and also private users."' In fact, the BCPA, parallel to the later
Arizona v. California decision, recognized that the Bureau allocates all
mainstream water, including present perfected rights." However, outside
of regulating use in irrigation districts, states have continued to control
water and applying their state law after the Bureau has allocated the water."
With respect to the management of water at the local level, Arizona's
reach is limited in how water is managed within the mainstream irrigation
districts that receive federal project water."' Water use within these districts is generally determined by the Bureau contract and the district's
internal policies, customs, resolutions, and by-laws."
177. Id. at 237-38.
178. See Id.
179. See Arizona v. California, 373 U.S. 546, 565, 566, 588 (1963).
180. See Reclamation Act of 1902, ch. 1093, § 8, 32 Stat. 388, 390 (1902) (codified at
43 U.S.C. S 485h-4 (2006)).
18 1. Id.
182. Wyoming v. Colorado, 259 U.S. 419, 470 (1922).
183. See HUNDLEY, supra note 9, at 169-214 (discussing basin state interests and interstate relations leading up to the BCPA).
184. Boulder Canyon Project Act, ch. 42, § 5, 45 Stat. 1057, 1060 (1928) (codified at
43 U.S.C. § 617 (2011)).
185. Id.
186. See, e.g., ARIZ. REV. STAT. ANN. S 45-107(B) (2011).

187. See Arizona v. California, 373 U.S. 546, 588 (1963).
188. See ARIZ. REV. STAT. § 45-107(C). For an example of a Section 5 contract outlining district policies, see Colorado River Water Delivery Agreement: Federal Quantifica-
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With respect to out-of-district transfers, the argument that Arizona
statute regulating the management of irrigation district water law reaches
beyond its purview relies on the expansion of federal authority under the
BCPA, implicitly preempting state law. Arizona v. Cahfornia implicates
implicit preemption by interpreting the BCPA to establish a far greater
level of federal control of Colorado River water than had been previously
recognized in reclamation projects - the Court provides in its interpretation of the BCPA:
Section 18 plainly allows the States to do things not inconsistent with
the Project Act or with federal control of the river, for example, regulation of the use of tributary water and protection of present perfected
rights. What other things the States are free to do can be decided when
the occasion arises. But where the Secretary's contracts, as here, carry
out a congressional plan for the complete distribution of waters to users, state law has no place.""
To be sure, the Supreme Court has provided that federal authority
over distribution of federal project water is broad.'" But, the bottom line
is that the courts have not provided a definitive guide for the extent of
federal versus state control. Certainly, the issue of federal preemption of
project water is as much a political conundrum as it is a legal one.

E. INTERNAL DISTRICT LIMITATIONS TO TRANSFERS
1. Historical Analysis
Traditionally, the Bureau's charge was to ensure development of agriculture in the west and spread ownership interests in water over an array
of land titles to smaller parcels of land.' This is evidenced in the Reclamation Act of 1902, recognizing that reclamation water is appurtenant to
the land to which it is used and stating that its purpose is in part to support the family farm." The 1958 Supreme Court decision in Ivanhoe
Irrgation District v. McCracken supports this view." The court reaffirmed the federal policy of supplying federal reclamation water to irrigation districts as "limiting the quantity of land in a single ownership to
which project water might be supplied."'' The laws which control the use
of reclamation water today are modeled on these populist visions of west-

at
available
Agreement,
Settlement
tion
http://www.usbr.gov/1c/region/g4000/crwda/crwda.pdf (last visited Oct. 18, 2011).
189. Arizona v. California,373 U.S. at 588.
190. See id. at 585.
191. See Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275, 277-78 (1958).
192. Reclamation Act of 1902, ch. 1093, 32 Stat. 388 (codified at 43 U.S.C § 371-72
(2006)).
193. Ivanhoe, 357 U.S. at 292.
194. Id.
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ern life. The catch, however, today and historically, is that the political
interests that run irrigation districts, and water interests generally, are
often centralized in elite groups of business and political leaders.'"
A survey by the University of Arizona reports that a majority of irrigation district boards express opposition to transfers.'" Accordingly, State
law often protects the authority of irrigation districts to resist external
pressure to sell water.'

Evidently, these insular policies reflect the interest of irrigation
boards. It is uncertain, however, the extent to which these policies embody the range of landowner interest within the districts.
2.

Election of District Board Members

The method a district employs for election of its board is a factor in
determining the power structures that reside within the irrigation district
and, consequently, can influence the district policy regarding out-ofdistrict transfers. Arizona statute provides that the election process for
the board of an irrigation district must generally be based on a "one vote
per landowner" system.' However, landowners of a district may petition
the district board to adopt an acreage system of voting.'" Such a voting
The
scheme weighs gives each elector one vote per acre owned."
YCWUA is the only entity receiving mainstream water discussed in this
article to adopt an acreage system of voting."' The seven irrigation districts discussed in this article mostly maintain a one vote per landowner
system.
The one voter per landowner voting scheme accords with the notion
that an entitlement is appurtenant to the land, implicating that the decision-making authority over water runs with the interest in land. But because the amount of land within a district is fixed, as an individual landowner acquires more land, more power will come to rest in that landowner as the pool of voters is reduced.
For comparison purposes, the Imperial Irrigation District ("IID") in
California maintains an election process that provides one vote to each

195. For instance, the League of the Southwest, a predominant influence and lobbying
group in the development of the lower basin in the earlier part of last century, limited its
membership to "mayors of cities, town trustees, county supervisors and commissioners
and members of commercial, civic and social organizations." HUNDLEY, supra note 9, at

59.
196. Eden et. al., supra note 29, at 17-19.
197. See ARIZ. REv. STAT. ANN. S 48-2977; Eden et. al., supra note 29, at 19.
198. ARIZ. REV. STAT. ANN. SS 48-2917 (requiring electors to have owned land in
the district, to be a resident of the district, and to be at least eighteen years old), -3018
(apportioning one vote to each qualified elector).
199. Id. § 48-3041.
200. Id. § 48-3043.
201. Eden et. al., supra note 29, at 18.
202. Id.
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resident in the district." This is unlike the standard Arizona method,
which provides a one vote per landowner basis."' The IID voting method
is not tied to agricultural land. Interestingly, the IID's recent history of
large scale water transfers exists in stark contrast with the history of Ari-

The unique history of IID's out-of-district
zona Irrigation Districts.'
transfers should be considered in light of the district's governance and
voting system. The democratic character of the IID election system is
notable and evidences the district's unique history among Lower Basin
irrigation districts.

3.

District By-laws/Policy

Arizona law provides irrigation district boards with the authority to
"Imlake, amend, or repeal resolutions, bylaws, and rules necessary for
the government of or for carrying into effect the powers vested in irrigation districts."' However, the irrigation districts have been slow to adopt
by-laws or policy geared toward out-of-district transfers, which may reflect
a desire to handle these issues on an ad-hoc basis."' Nevertheless, as political pressures mount for new uses of agricultural water, many districts
are now beginning to consider and reflect in their official policy or bylaws their position against out-of-district transfers."
CONCLUSION
In sum, state and federal law both protect the authority of irrigation
districts to resist external pressure to sell water, just as the law protects
the ownership interests of PPRs and entitlements to mainstream water in
the district boards. Accordingly, district boards are also the only authority able to make out-of-district transfers. The district boards are also the
strongest authority likely to stop a transfer of water out of a district. To
be sure, many avenues are available for a district board to prevent a transfer, either from their own district or transfers from others. As it stands,
individual landowners generally do not maintain much control or political
capability regarding transfers of irrigation district water not already vested
in the irrigation district board.

203. Choudhry v. Free, 552 P.2d 438, 441-42 (Cal. 1976) (providing that the "pervasive powers exercised by this irrigation district over all residents within its vast area,
whether or not they are landowners, as such that neither the right to vote nor the right to
serve as a director may be confined to freeholders.").
204. Eden et. al., supra note 29, at 15.
205. See, e.g., Agreement for Transfer of Conserved Water by and Between Imperial
Irrigation District and the San Diego County Water Authority (Apr. 29, 1998), available
at http://www.iid.com/Modules/ShowDocument.aspx?documentid-887; Colorado River
Water Transfer Fact Sheet, SAN

DIEGO

CNTY.

WATER AUTH.

(Feb.

http://www.sdcwa.org/sites/default/files/files/publications/watertransfer-fs.pdf.
206. ARIZ. REV. STAT. ANN. S 48-2978(17) (2011).'
207. Telephone Interview with Wade Noble & Jennifer Pitt, supra note 112.
208. Id.; Telephone Interview with Larry Geare, supra note 136.
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The state can prevent an out-of district transfer, as statute vests such
authority in the Director of the AWDR. The Bureau, on the other hand,
is unique. If it wishes, the Bureau maintains the authority to prevent an
out-of-district transfer, if not as matter of its largess in federal preemption
then as provided universally in section 5 contracts. On the other hand,
the Bureau is also likely to exert influence at the district level to compel
out-of district transfers, as evidenced in the IID transfer to coastal municipal interests."
Ultimately and invariably, the complexity of a plural legal system is a
reality in the Colorado River basin; no out-of-district transfer is likely to
be made without bringing each governing authority-Federal agency, state
agency, and district-to the table.

209. See e.g. Colorado River Water Transfer Fact Sheet, SAN DIEGO CNTY. WATER
2011),
(Feb.
http://www.sdcwa.org/sites/default/files/files/publications/watertransfer-fs.pdf; U.S. DEP'T

AUTH.

OF THE INTERIOR, COLORADO RIVER WATER DELIVERY AGREEMENT: FEDERAL
QUANTIFICATION SETTLEMENT AGREEMENT 2-3 (Oct. 10, 2003), available at

http://www.law.arizona.edu/Iibrary/research/guides/portals/Original%20Appendices/20
CORiverWaterDeliveryAgree2003.pdf; U.S. BUREAU OF RECLAMATION, ALLOCATION
AGREEMENT AMONG THE UNITED STATES OF AMERICA, THE METROPOLITAN WATER
DISTRICT OF SOUTHERN CALIFORNIA, COACHELLA VALLEY WATER DISTRICT, IMPERIAL
IRRIGATION DISTRICT, SAN DIEGO COUNTY WATER AUTHORITY, THE LA JOLLA, PALA,
PAUMA, RINCON, AND SAN PASQUAL BANDS OF MISSION INDIANS, THE SAN LUIS REY
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